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whom for the time being the exercise 
of the functions of sovereignty is intrust- 
ed, and the mere choice of a site for 
a public building ; and bids or pecuni- 
ary offers to secure the location of pub- 
lic buildings at some particular place, 
are upheld as valid : Dishon v. Smith, 
10 Iowa 212. "The former involves 
the integrity of the government and the 
preservation of the principles upon 
which it is founded, while the latter is 
only a matter of public convenience or 
pecuniary interest involving no funda- 
mental principle whatever :" State v. 
Purdy, supra, per Lyon, J. 

Whether such a promise as that made 
in the principal case and in the case of 
Stale v. Purdy, supra, would bo indict- 
able, does not appear even to have been 
decided. The principal case and the 
case of State v. Purdy seem to imply 
that it would not be indictable. But, 
as was well observed in Slate v. Purdy 



and in the principal case, the term 
bribery has a more extensive significa- 
tion than that involved in the use of the 
same term to designate the crime of 
bribery in its strict sense, and may 
properly be employed to define acts 
not punishable as crimes, but which 
involve moral turpitude or are against 
public policy ; and upon this latter 
ground of opposition to public policy 
the decisions in those two cases may 
well be rested. No other cases have 
been found bearing upon the point 
directly involved in these two cases ; 
but they are so .well reasoned and the 
principle of their decision so entirely 
satisfactory that there would seem to be 
no need of fortifying them with author- 
ities, and should similar questions arise 
in the future, they would unquestiona- 
bly be followed. 

Marshall D. Ewell. 



Supreme Judicial Court of Maine. 
SUSAN D. H. BOYD v. SAMUEL L. CARLTON. 

In an action of dower, where the husband had conveyed a tract of land, which 
his grantor subsequently divided and conveyed to several persons, in severalty, 
the plaintiff is entitled to have her dower set out to her in the parcel described in 
her writ, according to the present value thereof, excluding the increase in value 
by reason of improvements made on the same by the defendant or his grantors 
since the husband aliened the tract of which said parcel is a part ; but not exclud- 
ing the increased value by reason of improvements made by the owners of the 
other parcels carved out of the same tract, or by their grantors. 

She is entitled to have her dower assigned in the parcel held in severalty by the 
defendant, precisely as though that parcel had been aliened by the husband as a 
distinct estate, and by a separate conveyance. 

Writ of dower. The facts sufficiently appear in the opinion. 

JST. Webb £ T. H. Haskell, for the plaintiff. 

J. $■ E. M. Rand, for the defendant. 

The general principle we assume to be well settled that the 
dower must be adjudged according to the value of the land at the 
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time of the assignment, excluding all increased value from improve- 
ments made upon the premises by the alienee, leaving the dowress 
the benefit of any increase of value arising from circumstances 
unconnected with these improvements: 1 Wash. R. Prop. (3d ed.) 
273, and cases there cited. Or, as this court say in Carter v. 
Parker, 28 Me. 509, such part of the land is to be set out as 
will produce an income equal to one-third of the income which the 
estate would have produced if no improvements had been made 
since alienation. 

Of land taken on execution from husband, the wife is dowable, 
as it existed at time of levy, and not in improvements made after: 
Ayer v. Spring, 9 Mass. 8. 

The facts in this case are somewhat peculiar, but do not vary in 
principle. This land (four acres) was aliened in one piece, and 
was so held by the alienee for many years. Had it, to the death of 
the husband, remained in one piece, owned by one person, or by 
many as tenants in common, and been literally covered with valu- 
able improvements, the law is settled that the dower must be set 
out, excluding all increased value from improvements. But after 
the alienation by plaintiffs husband, the tract (the four acres) was 
divided into some twenty lots, which, during the life of the hus- 
band, became the property in severalty of some twenty different 
owners, and these different owners have each and all made valuable 
improvements upon their several lots; and now this plaintiff, suing 
each and all of these several owners, claims against each of them 
and against his lot, to have the benefit, in the assignment of her 
dower, of the increased value thereof from all the improvements 
made upon their several lots by all of the others. Does this sub- 
division of the lot, originally alienated by the husband, change the 
principle of law regulating her dower, and give her, in this indi- 
rect way, the benefit of the improvements made upon the alienated 
premises? The subdivision of the lot changes the mode of pro- 
ceeding to obtain dower, and of setting it out, but not the prin- 
ciple of law governing the assignment. The words, "improve- 
ments made upon the premises," as used in the decisions, do not 
mean improvements made upon the premises demanded in the writ, 
but improvements made upon the aliened premises. 

The opinion of the court was delivered by 

Barrows, J. — The lot in which the plaintiff here demands her 
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dower is part of a parcel of about four acres of land in Portland, 
which was owned by the plaintiff's husband during the coverture, 
until it passed from him in 1841 by the levy of an execution on 
the entire parcel in favor of the president, directors and company 
of the Exchange Bank. At the time of the levy there were no 
buildings on said four-acre parcel ; but, a few years later, a street 
was opened through it, and the remainder was divided into lots of 
convenient size, one of which is the defendant's, and all of which 
have passed into the hands of sundry persons holding under sun- 
dry mesne conveyances from said bank ; and .valuable houses have 
been built upon all of them. The defendant's lot has been improved 
by filling, draining and fencing, and the erection of a valuable 
house thereon. 

The defendant, not denying the plaintiff's right to dower in 
this lot, contends that she is entitled to have set out to her only 
such part thereof as will produce an income equal to one-third of 
the income which said lot would now pi-oduce if no improvements 
had been made since the levy upon any portion of the tract levied 
upon. 

The plaintiff claims that she is entitled to her dower in the 
premises described in her writ according to the present value 
thereof, excluding the increased value by reason of improvements 
on the same by the successive tenants since the time when her hus- 
band aliened the premises, but that she, and not the tenant, is 
entitled to the benefit of any increased value of the lot by reason 
of improvements made since the levy on other parcels of the entire 
four-acre tract. 

Both parties accept as correct the general principle as stated in 
many American cases where dower is awarded against the alienees 
of the husband or their grantees, and in the text books, substan- 
tially thus : The dower is to be assigned according to the value 
of the lands at the time of the assignment, excluding the increase 
in value by reason of improvements made on the premises by the 
alienees, and giving the dowress the benefit of any increase from 
other circumstances ; or, as expressed by this court, by Shepley, 
J., in Carter v. Parker, 28 Me. .509, " The widow is entitled to 
have such part of the land set out to her as dower as will produce 
an income equal to one- third part of the income which the whole 
estate would now produce if no improvements had been made upon 
it since it was conveyed by the husband." 
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" She is not entitled to be endowed of improvements made by 
the grantee of the husband, or by the assignee of such grantee. 
The widow is to be excluded from the improved value arising from 
the labor and money expended upon the land since the alienation, 
but not from that which has arisen from other causes :" Mosher v. 
Mosher, 15 Me. 371. 

" The plaintiff is entitled to her dower, excluding in the assign- 
ment of it any improvements made by the grantee or his assignee 
since the alienation :" Harvey v. Hobbs, 16 Me. 80. 

The contention that arises between the parties is whether expres- 
sions like those above quoted from our own decisions apply only to 
the lot in which dower is demanded in the suit, and is to be set 
out ; or whether, where, as here, the lot is part of a larger parcel 
aliened by the husband by one conveyance, they exclude all 
increased value by reason of improvements by other grantees of 
the alienee on other parts of the parcel. 

Such a contention could not arise under the English rule, as laid 
down by Lord Denman in Biddell v. Q-mnnell, 1 Adol. & El. 682, 
(41 E. C. L. R. 728), where he discusses at large the ancient 
authorities, Fitzherbert, and Plowden, and Coke, and concludes 
that, considering the nature of dower and the remedy provided for 
it by the law of England, the right unquestionably attaches on all 
of the lands of which the husband was seised during the coverture, 
"at the period of his death according to its then actual value with- 
out regard to the hands which brought it into the condition in 
which it is found ; the law apparently presuming that it will con- 
tinue substantially the same up to the assignment." He adds, 
"Mr. Park (on Dower 257) informs us that 'the understanding 
of the profession is that the wife shall be endowed of the land as 
she finds it at the time of her title to dower consummated.' We 
have permission from Sir Edward Sugden, to state that he always 
considered the rule to be that the widow was entitled to have 
assigned to her as her dower, so much in value as is equal to a 
third in value according to the condition of the estate at the time 
of her husband's death." In fine, under Lord Denman's rule, he 
who builds on land in which there is an outstanding inchoate right 
of dower finds himself, after the death of the husband, when the 
dowress comes, in the position of any other man who builds on land 
to which another has a paramount title. 

But in this country, where land is more widely distributed in 
Von. XXVII.— 98 
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small parcels, and changes owners more frequently, the possession 
of it being less valued and the title less scrutinized than in 
England, it was long ago felt that such a rule would often produce 
inequitable and, in some cases, disastrous results; and the com- 
mon law as held by the courts changed to accommodate itself to the 
new circumstances. The modification seems to have been adopted 
for the reasons referred to by Parsons, G. J., in Gore v. Brazier, 
3 Mass. 544, prominent among which is the idea that public policy 
requires it, so that purchasers may not be discouraged from improv- 
ing their lands. 

Widows, whose husbands had aliened with warranty during the 
coverture, and whose interest in the personalty that might be 
required to respond for a breach of the warranty was large, would 
be likely also to adjust their claims, if they made any, upon easy 
terms, so that neither their children's nor their own share of the 
personalty would be burdened thereby. 

However it has come about, the difference between the Ameri- 
can rule and that of Lord Dbnman is well established. The 
husband, while he has theoretically no control over his wife's right 
to dower, has it in his power to affect its value by his convey- 
ances ; i. e., he may compel her to claim and receive it in many 
small parcels, the owner of each of which may set out her dower 
therein, excluding the value of all improvements made thereon by 
himself or his grantors since the alienation by the husband. 

The natural tendency of such alienation under the American 
rule is to diminish the value of the dower, because there is less 
probability that the dowress will be able to put many small parcels 
to the profitable use which she might make of one large one. The 
question presented in this case, then, is one which is almost sure 
to arise whenever the husband has aliened without warranty a con- 
siderable tract that has been subsequently divided and improved, 
and it needs careful consideration. 

The counsel for the defendant ingeniously argues that the sub- 
division since the alienation should not affect the general principle, 
because the dowress will in that way in her various suits indirectly 
get the benefit, of all the improvements made on the four acres, 
which clearly she could not do if it had remained the property of 
the original purchaser, and had been improved by him, or by many 
purchasers as tenants in common ; and he claims that, while the 
subdivision affects the mode of proceeding to obtain the dower and 
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of setting it out, these are only matters of form, not of substance, 
and the dowress should be excluded from the benefit of all improve- 
ments made on the premises aliened by the husband, as well as 
those made by the defendant or his grantors, on the premises in 
which dower is demanded in this writ. 

If we were satisfied that the subdivision affected the setting out 
of the dower in the form only and not in substance, it would go 
far to show that the governing principle ought not to be changed 
because of the subdivision after the alienation. But we think this 
proposition of the defendant cannot be maintained. 

As before suggested, dower in a single parcel of four acres, set 
out, as it ought to be, in one piece, is obviously capable of being 
used in various ways more profitably than detached pieces of insig- 
nificant dimensions, such as the dowress might be obliged to accept 
when the subdivision has taken place. These last might depend 
for their value mainly upon the 'inconvenience to which the 
occupant of the small lot is subjected by the possession of the 
dowress, and his ability and willingness to free himself from that 
inconvenience by payment of a reasonable sum to procure the 
extinguishment or release of her right. We think there is a sub- 
stantial difference between the dower in a single four-acre piece 
and dower in the same when it has been divided into a score of 
small lots. Moreover, the case finds that, after the parcel went 
into the hands of the husband's alienee, a street was opened 
through the tract, preparatory to the subdivision of the remainder. 
Whether this was by dedication and acceptance does not appear ; 
nor is it material, for, however it was brought about, the effect was 
to defeat the claim for dower in so much of the four acres as was 
thus appropriated. 1 Washburn on Real Property (1 ed.), Book 
1, c. 7, § 37, p. 220, and cases there cited. 

Now, if the husband had aliened in small lots, as the tract is 
now divided to the several owners, of whom the defendant is one, 
it would not be contended that the owner of either lot could claim 
that any improvements, except those made by himself upon his 
own lot should be excluded from the estimate. We think, for the 
reasons assigned at large in Fosdick v. Gooding, 1 Maine 30, 
that, since the consequences to the widow in respect of dower must 
be the same where he aliens to one and the grantee afterwards 
conveys in several parcels to several, the rule for the assignment 
should be the same in such case as it would be if the husband had 
made the division directly. 
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The acts of the husband which are powerless to defeat, ought 
not be suffered to impair the value of the wife's dower beyond their 
necessary results under the American rule. Creditors who take 
the husband's lands by levy take them subject to the contingency 
of the wife's claim of dower. Those who derive their title from 
the levying creditors take it with the same burden as though they 
derived it directly from the husband by a levy on the parcel which 
they own. The division by the levying creditors of the tract levied 
on as the husband's property, and the sale of it to various parties 
in small lots, and the improvements made by the owners of the 
other lots must be regarded, if they have tended to enhance the 
value of the defendant's lot, and consequently of the dower to be 
assigned therein, as among the "other causes" and "other circum- 
stances" to the benefit of which the dowress is entitled. 

The language quoted from the decisions applies only to the lot in 
which dower is demanded in the suit, and not to other land of the 
husband, though alienated at the same time and by the same act. 

The plaintiff is entitled to have her dower assigned in the lot 
held in severalty by this defendant precisely as though that lot had 
been aliened by the husband as a distinct estate and by a separate 
conveyance. 

Judgment for demandant for her dower accordingly. 



RECENT ENGLISH DECISIONS. 

Court of Appeal. 
BRYANT v. LEFEVRE et. al. 

The access of air to the chimneys of a building cannot, as against the owner of 
neighboring land, be claimed either as a natural right of property or as an ease- 
ment by prescription. 

The plaintiff and the defendants were occupiers of adjoining houses, and for 
more than twenty years the occupiers of the plaintiff's house had enjoyed access 
of air to the chimneys of it. Subsequently the defendants piled timber on the top 
of their house so as to overtop the plaintiff's chimneys and cause them to smoke. 
In an actfon by the plaintiff to recover damages for the nuisance so caused, Held, 
that the action could not be maintained, either on the ground that an easement 
had been acquired, or on the ground that the defendants had created a nuisance. 

This was an action to recover damages for a nuisance caused by 
the defendants having obstructed the free access of air to the chim- 
neys of the plaintiff's house. 



